
The July 18 Tax Proposals 

Tax Grab, Tax Reform or Just 

Plain Confusion? 

 



Tax Rules and Fake News: 

Calling a Tax Shake-Up and 

a Taxpayer Shakedown a 

“Loophole” Closure 



INTRODUCTION 

The Tax Accountants and Litigators 

Annuity Act 
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Tax Grab or Tax Reform? 
• July 18 proposals have led to rhetoric 

about “class warfare”, the undefined 

“middle class”, “loopholes”, and “high 

income earners” 

• Concept of “fairness” based on 

inappropriate comparables 

• Dubious/incomplete economic 

analysis 
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Are these changes structural,  

technical or political? 
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• Existing rules are complex and 

need to be modernized 

• What is the best way -  

governmental fiat or honest 

consultation and reform? 

• Who is driving these proposals – 

politicians or bureaucrats? 
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Some Perspective 
• Consultation Paper/federal spin doctors started out with 

misleading/incomplete information 

• Taxpayer responses identified holes in that 

commentary and lamented lack of detailed analysis 

• All commentators recognize more detailed economic 

analysis is required – but that takes time! 

• What’s the rush?  What is the urgency to make such 

fundamental changes to our tax system? 
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Perspective 
• The proposals do not generate material amounts of 

incremental tax revenue – government estimates $250 

million from TOSI – compared to total income tax 

revenue of $296 Billion 

• Impossible to predict incremental revenue from surplus 

stripping changes since that depends on taxpayer 

choices. 

• No commentary on compliance/enforcement costs – will 

those exceed incremental revenues? 
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Perspective 
• No incremental revenue attached to the passive income 

proposals – partly because these will apply on a “go 

forward” basis – so it will be years before meaningful 

incremental revenue is realized. 

• Proposals implicitly reject long standing principle of 

integration 

• Proposals do not redistribute income – just take it (if 

any)! 
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Three Areas of Change 

• Income splitting/dividend sprinkling – “TOSI” -

effective after 2017 

• “Surplus stripping” – sections 84.1 and 246.1 – 

effective July 18, 2017 

• Passive Income in CCPCs – discussion 

concepts only 
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Dividend Sprinkling 

• Target is incorporated high income earners 

• Should health care professionals feel targeted? 

• Consultation Paper presupposes that any employee 

could incorporate to save tax – not true 

• Also seems to assume that any incorporated person 

can split business income with family – not true 
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• Consultation Paper does not consider the 

personal services business rules 

• Consultation Paper makes no allowance for risks 

assumed by entrepreneurs – comparison is 

employee with benefits and pension rights 
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Surplus Stripping – s.  84.1 

• Proposals would overturn well established case 

law that has consistently rejected CRA approach 

to distributions out of corporations to individual 

shareholders 

• These proposals will significantly affect/preclude 

inter-family succession planning and post-

mortem planning 
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Surplus Stripping – s. 246.1 
• Section 246.1 is vague – could deny capital 

gains on transactions pre-dating effective date 

• Although not “retroactive”, the proposals could 

effectively eliminate capital gains additions to 

CDA prior to July 18, 2017 

• No exemptions, safe harbours, grandfathering or 

transition rules to deal with pre July events. 
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Passive Income Proposals 
• Only concepts included in the Consultation Paper – 

and all very complex with no revenue/cost estimates 

• Generally viewed by practitioners as unworkable, 

impossible for taxpayers (and CRA auditors) to 

understand and implement 

• Best guess from economists – minimal incremental 

revenue 
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Proposed Changes Relating to 

Family Trusts and the Lifetime 

Capital Gains Exemption  
 

 

 

 



Introduction 
• The Income Tax Act permits deductions in respect of a capital 

gain arising on the disposition of a qualified small business 

corporation share and on the disposition of qualified farm or 

fishing properties – referred to as the lifetime capital gains 

exemption (LCGE).   

• The deduction is $835,716 in 2017. 

• The Consultation Paper and draft legislation released July 18 

expresses concern that taxpayers are using family trusts to 

multiply the capital gains exemption among family members who 

have not contributed effectively to the business. 
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Requirements for Allocation by a Trust 

• In order to designate a net taxable capital gain to a 

beneficiary of the trust, an amount equal to the net 

taxable capital gain must be paid or be payable to the 

beneficiary in the year.   

• “Payable” means that the beneficiary can enforce 

payment from the Trustees. 
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Requirements for Allocation of 

Taxable Capital Gains 
 

• “Phantom income” like taxable capital gains is not income for trust 

law purposes.  Neither is it capital.  It’s “nothing” 

• It is a long held CRA  administrative  position that the Trust Deed 

must permit an amount equivalent to the taxable capital gain to be 

paid or payable to the beneficiary or the Deed must specifically give 

the Trustees the power to pay out amounts which are deemed to be 

income by the Income Tax Act, such as taxable capital gains.  

• Many older Trust Deeds do not contain such language. 
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Draft Legislation –  

Restricting the LCGE  

• Draft legislation includes a new provision that would restrict  

amounts that may be deducted under the LCGE for dispositions  

of qualified farm and fishing property and qualified small business 

corporation shares.  

• Effective January 1, 2018: 

1) An individual who has not attained 17 before the relevant year is no 

longer permitted to deduct the LCGE.  

• Assumes no contribution to family business – neglects to 

consider young entrepreneurs. 
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Draft Legislation –  

Restricting the LCGE 
 

2) Individual will not be able to claim LCGE in respect of a gain from 

the disposition of property to the extent that the gain accrued 

before the year in which individual turns 18.  The portion of the gain 

that is attributable to the year in which individual turns 18 and 

beyond may be eligible. 

• No mathematical formula – will require valuations to be done on 

turning 18.  

• Can be costly and sometimes value difficult to assess. 

22 22 



Draft Legislation –  

Restricting the LCGE 
 

3) Split income includes taxable capital gains from the disposition of 

property in situations where the income from that property would be 

split income of the individual.  

• The amount that an individual can claim will be reduced to the 

extent that there is an “unreasonable portion”.  Such portion 

would be included in the split income of the individual so LCGE 

not available.  
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Draft Legislation –  

Restricting the LCGE 

4) GAINS ACCRUING PRIOR TO ROLLOUT FROM A TRUST 

• General rule – an individual cannot claim LCGE in  

respect of a gain that arose from the disposition of 

property (or substituted property) to the extent gain 

accrued before rollout to beneficiary. 

• Trust cannot allocate net taxable capital gain. 

• Exception – Eligible LCGE trust. 
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Draft Legislation –  

Restricting the LCGE 
 

4) GAINS ACCRUING PRIOR TO ROLLOUT FROM A TRUST 

• General rule – an individual cannot claim LCGE in  

respect of a gain that arose from the disposition of 

property (or substituted property) to the extent gain 

accrued before rollout to beneficiary. 

• Trust cannot allocate net taxable capital gain. 

• Exception – Eligible LCGE trust. 
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2018 Election  
• A new provision that provides a mechanism to crystallize capital 

gains accruing to a date in 2018 so as to use the LCGE. 

• A trust or an individual can crystallize the gain. 

• If a trust, it would use the provision that allows it to designate 

taxable capital gains to beneficiaries so that they can claim  

the LCGE. 

• If the property is a share of a corporation, an individual (or a 

beneficiary) who is under 18 cannot use this election.  

• Provides that the property is deemed to have been disposed of 

and reacquired at elected amount – up to FMV. 
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2018 Election - Continued 

• For the purpose of the election, in determining 

whether a share qualifies as a qualified small 

business corporation share at the disposition time, 

the normal 24 month tests are reduced to 12 

months. This is intended to give taxpayers sufficient 

time to undertake necessary steps to meet the 

definition of qualified small business shares prior to 

the disposition time. 
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Election Form and Filing 
• Draft legislation contemplates a prescribed form for the election.  

• Must be filed on or before the balance due date for the taxpayer’s 

taxation year (generally April 30). 

• Can be late filed, up to 2021. 

• An estimate of the penalty must be paid when the election is filed.  

• No revocation or amendment if amount designated is greater than 

11/10 of FMV. 

• If Trust files election, any amendment or revocation must be made 

jointly with the beneficiaries who will be affected by the late filing, 

amendment or revocation. 
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Penalty – Excessive Election 
• If amount designated exceeds its FMV, cost on 

deemed reacquisition will be what it would have 

been had the election been at FMV less the 

amount by which the actual designated amount 

exceeds 11/10 of that FMV. 

• Valuations are recommended 

contemporaneously with deemed disposition.  
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Minors 

• Minors cannot benefit from the election in respect of 

shares of a corporation. 

• Transitional rule allows a minor to claim LCGE in respect 

of shares of a corporation held by minor at end of 2018. 

• The minor (or trust in which the minor is a beneficiary) 

must actually dispose of the shares in 2018.  

• 24 month test reduced to 12 months for this purpose. 
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Eligible LCGE Trusts 
• Are trusts still useful? 

1) Life interest trusts  

• Deemed disposition determined by reference to death of 

qualifying beneficiary – “life interest trust” that is a personal trust 

• No amount of capital distributed in any year to any other 

beneficiary 

• No amount of taxable capital gain designated to any other 

beneficiary.  

2) Employee share ownership trusts. 
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Planning for Change 
• Review family trust and ages/residency of living beneficiaries 

• Check terms of trust for allocation provisions 

• Any attribution issues? 

• 18 before the end of 2017? 

• Other year end planning? 

• Do shares meet QSBC requirements – purify? 

• Prepare to sell shares owned by minors – to whom? 

• Prepare to value and elect. 
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PRACTICAL CONSIDERATIONS 

AND CHANGES TO S. 84.1 
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Making Sense Out of Insanity 
• This Time It’s Different 

• Not Just a Tax Increase 

• Backlash based on more than just Tax 

• Bigger Problems Here  

Use of Inappropriate Language/Rhetoric 

Instead of Solid Analysis and Critical Thought 

Intellectual Dishonesty? 
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Making Sense Out of Insanity 
Ideology (Misguided in my view) vs. Good 

Common Sense 

Very Troubling Draft Tax Legislation: 

Do they mean what they say? 

Is this really intended? 

Never Seen so much Uncertainty 
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Making Sense Out of Insanity 
• Consider the following quotes from the July 18, 

2017 Announcement: 

 “It’s time for the next steps in our plan to 

bolster the confidence Canadians have in 

their Government and in their economy.  

And it starts by making sure that we all pay 

our fair share of taxes – with no 

exceptions.” 
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Making Sense Out of Insanity 
 “In addition to efforts to combat international tax 

evasion and avoidance, our Government is 

looking closer to home, and is taking steps to 

address tax planning strategies and close 

loopholes that are only available to some – often 

the very wealthy or the highest income earners – 

at the expense of others.”…”using corporate 

structures to avoid paying their fair share.” 
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Making Sense Out of Insanity 

• Incentives NOT Loopholes 

• Fairness: No Exceptions? Really??? 

• July 18 Proposals have Virtually No Impact to: 

Public Companies and their Owners 

Non-Resident Owned Companies 
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Making Sense Out of Insanity 

Multinationals 

Executives 

Defined Benefit Plan Employees 

The Wealthy “Trust Fund” Class 

• Creates Perverse Upside-Down World 
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Making Sense Out of Insanity 

• In many cases, CCPC’s now face a disincentive 

and competitive disadvantage compared with 

Public Companies and other non CCPC entities 

• Corporate Disintegration! 

• This is major tax reform! 
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Making Sense Out of Insanity 

• Rules Show Sophomoric and Superficial Level  

Understanding of Small Business 

• I can’t help but compare it to the Drafting of 

Environmental Laws and only Listening to 

Climate Change Deniers!!! 
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Making Sense Out of Insanity 

• Businesses/taxpayers require certainty 

and predictability 

• Dazed and confused instead 

• Confidence in system is gone!!! 
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T.O.S.I. 
• BRIEF COMMENTS ONLY 

• Now can apply to almost any Shareholder 

• New “CONNECTED” TEST -> broad 

• Attribution Rule on Business Income? 

Except in certain specific situations, it is very 

difficult to apply -> that’s why ITA does not 

include business attribution 
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T.O.S.I. 
• What to Do? 

Big 2017 Dividends/Reinvestment 

Go Non-Resident? 

Have kids/family members go non-resident 

Management Fees 

Create More Significant Role for Family/Directors 

Fight! 

45 45 



“Passive Investment” Fiasco 
• Except for PSB’s and similar entities, comparing 

CCPC’s with Employees is plain wrong 

• CCPC’s Compete with Public and Non-Public 

Companies 

• In Ontario, other companies pay 26.5% on all 

income-period! 

• CCPC’s already pay higher rate on passive income 
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“Passive Investment” Fiasco 

• Now they want to treat CCPC’s like employees? 

• Puts CCPC’s at a Competitive Business 

Disadvantage 

• Other companies can keep “Powder Dry” 

CCPC’s can’t 
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“Passive Investment” Fiasco 

• Distorting the Marketplace/Investment Decisions 

• Ignores the risk (capital/time/responsibilities) to 

make profit in first place 

• Compare with DBP Employees: No risk in 

time/capital/no investment risk 
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84.1 Changes 

• 84.1 changes and 246.1 introduced in tandem 

• Capital Gains vs. Dividends 

• So what’s the Issue? 

• Not really an issue when rates were closer 
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84.1 Changes 
• Now approximate rates in Ontario: 

Capital Gains – 27% 

Eligible Dividends – 39.3% 

Non-Eligible Dividends – 45% 

• 84.1 already existed 

• But old Rules mainly focused on “UNTAXED 

EXTRACTIONS” 
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84.1 Changes 

EXAMPLE 
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X Sells to Non-Arm’s Lengthy 

-------------------------- 

HOLDCO 

OPCO 
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84.1 Changes 
• Holdco can pay cash or Note as long as ACB is 

“Hard” 

• “Hard” means ACB wasn’t created by V-day 

value or Capital Gains Exemption 

• Makes sense -> if capital gain taxed, shouldn’t 

be taxed again 

• NOTE: Example applies on death as well 
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84.1 Changes 
• So what’s wrong with the “Pipeline”? 

Absolutely Nothing! 

Designed to simply avoid double tax 

  -Not a loophole but a way just to get back 

above water 

The Need for Pipelines stem from illiquidity of 

shares/corporate Integration 
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84.1 Changes 
 For Public Companies -> no issue, can sell at capital 

gain rates whenever funds needed 

 No market for CCPC’s  -> $ is stuck 

Alternative 

 Top-up Rate 

 Only apply if no economic/substantive change in 

ownership 

 ONLY APPLY 84.1 TO RETAINED EARNINGS 

NOT TRUE CAPITAL GAINS! 
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84.1 Changes 

July 18 Proposals: 

• Forces Dividends 

• Double Tax! 

No credit given for capital gains 

Huge Traps 

Estate Tax Nightmares 
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84.1 Changes 
• Fairness? 

• Why is Double Tax Fair? Doesn’t apply to: 

Public Companies 

Non-Resident 

Other Investors/Investments 

Executives/DBP Employees 

Discouraging Incorporation? 

• Integration is now totally messed up 
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84.1 Changes 
What to do? 

• Freeze 

• Limited Partnership Structures? 

As an S-Corp/LLC equivalent? 

Liability can still be an issue 

• Have growth owned by Non-Resident Family 

Members 
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PASSIVE INCOME PROPOSALS 
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Passive Income Proposals 
• Based on the dubious premise that it is “unfair” that 

a profitable corporation has more money to invest 

after tax than an individual 

• This state of affairs is the result of conscious tax 

policy choices over the years (since 1972) which 

have deliberately reduced corporate tax rates, while 

correspondingly increasing personal tax rates. 
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• Consultation Paper asserts that lower corporate 

tax rates “were never intended to facilitate 

passive wealth accumulation” – based on what? 

• What is the point of lower tax rates if not to 

accumulate more wealth?  That cannot be 

considered an “unintended consequence”. 

• Are these proposals revisionist thinking, or a 

new direction in tax policy? 
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Passive Income Proposals 
• Consultation Paper compares income earning 

employees with persons who have set up a 

corporation. 

• Assumption seems to be that any person can 

incorporate to provide services – but ignores tax 

rules for personal services business, and 

commercial regulatory rules (professional corps).  

Assumption is simply not supportable. 
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• Comparisons ignore the fact that corporations are the 

dominant form of business in Canada, for many valid 

commercial reasons, including limited liability and 

raising capital. 

• Public policy in Canada, both in tax and commercial 

law, encourages risk taking through corporations.  

But the Consultation Paper implies that incorporation 

is merely a tax dodge to obtain an inappropriate 

advantage for business owners. 
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Inappropriate Comparisons 

• ITA has always distinguished income from 

employment and income from business, 

however conducted, recognizing the risks 

assumed by business (and its owner) are 

greater than those assumed by employees. 

• Many benefits for employees are not available to 

self-employed individuals 
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Inappropriate Comparisons 
• Consultation Paper does not recognize that in most 

provinces there is under-integration so that 

individuals are worse off earning both ABI and 

passive income through a corporation. 

• Consultation Paper emphasizes the deferral benefit 

of earning income in a corporation – but this deferral 

will not often fully offset the disadvantage of under-

integration. 
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• Object of proposals is to ensure “the passive 

investment of an individual investing in his or her 

small incorporated business would be equal to that 

of a salaried individual taxed at the top personal tax 

rate who invested the amount in a personal savings 

account” 

• This statement is not true with respect to ABI taxed 

at the general rate – additional tax on the 

incorporated individual exceeds any deferral 

advantage under the current system. 
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Transitional Issues 
• Both approaches discussed in the Consultation 

Paper have transitional and ongoing problems. 

• Rules required to implement either approach 

would be complex, would require taxpayers to 

create/retain records of investment and income 

which they do not do now, and would likely be 

incomprehensible to both taxpayers and CRA 

auditors. 
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Problems for PI Proposals 
• Distinguishing ABI from passive income – current 

rules were not designed for this purpose 

• How would new regime deal with change of use of 

assets – from passive to active, or reverse? 

• How to deal with inter-affiliate payments? 

• How would losses be treated? 

• Changing taxpayer investment behaviour? 
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Predictable Consequences 
• Widespread non-compliance – will either taxpayers 

or their advisors be able to implement whatever 

rules are ultimately legislated? 

• Will taxpayers pay their advisors to interpret 

complicated rules to determine marginal tax costs, 

or will they wait for CRA to do that? 

• How much litigation before we get some certainty? 
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So where do we go next? 
• This is not completely uncharted 

territory – we were here once 

before, in 1972 

• Continue to push for thorough 

economic analysis on impact of 

proposals and revenue/cost 

• Finance acknowledges further 

discussion is necessary 

72 72 



SURPLUS STRIPPING – S. 246.1 
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Section 246.1 

• Corollary measure to changes to s. 84.1 

• Finance assumes all distributions by corporations 

should be taxed as dividends; yet commentary says it 

targets “unrealized corporate value less liabilities”(?) 

• What is a “significant reduction or disappearance of 

assets”? 
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• Consultation Paper repeats that this provision targets 

receipts by individuals 

• But draft legislation refers to “directly or indirectly” – 

so must mean corporations or other intermediate 

entities (trusts, partnerships) 

• Provision appears to assume that it will reduce CDA 

by the same amount converted into a taxable dividend  

• But what if corporation has pre-existing CDA? 
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• No guidance in either draft legislation or related 

explanatory notes on how this provision will apply. 

• Many obvious unintended consequences on 

transactions that have tax consequences – 

charitable giving, earn-outs, retirement planning, 

LBO structures, insurance funded shareholder 

agreements, for example 

• In cases of indirect receipt, how will other 

participants in that entity (and the entity itself) be 

treated? 
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• How do we get clarity in how this provision will 

apply? Can we “trust CRA” to limit its 

application?  How will CRA train its auditors?  

Do we need a central committee to review its 

application? 
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• Although operation of 246.1 could affect pre-July 

CDA, it is not “retroactive” – its operates on the 

amount distributed after July 18, but reduces the 

amount of CDA carried forward. 

• How will taxpayers and advisers track gains/additions 

to CDA and subsequent distributions? 

• Is the provision void for vagueness? 

• Doesn’t CRA have other tools to achieve its goal? 
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• How can a taxpayer overturn an assessment under 

246.1? 

• All CRA has to do is assume that “one of the 

purposes” of the series of transactions was to create 

an addition to CDA, which would be reduced by 246.1 

• In many cases that purpose will be clear, but not 

abusive or even tax-motivated. 

• Does taxpayer have to prove that there was no 

avoidance of tax? 
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What do we do now? 

• This provision is effective as of July 18, 2017 

(assuming legislation is ultimately passed) 

• Should taxpayers pay out capital dividends now?  

To individuals or holding companies? 

• Is there any benefit in waiting? For what? 
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PREDICTIONS 
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ISSUE GWEN ROBERT ROBIN 

TOSI – DIVIDEND 

SPRINKLING 

    Allow for spouses to reflect economic 

contributions; allow for active immediate family 

members; limited for non-active family 

members; not allowed beyond immediate family 

TOSI – CAPITAL GAINS      Capital gains exemption only for spouses and 

active/invested family members 

Need transition rules for trusts 

s. 84.1     Punitive impact on estates must be corrected.  

Need new regime for inter-generational 

transfers 

s.246.1     Not workable in current form.  Not clear that 

other provisions cannot solve the problems 

identified.  
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QUESTIONS? 
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